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Thank you, Dean Treanor, for that most generous introduction. You are a very great friend and a very great Dean. And thank you too, Dean Greg Klass and the

Ryan Lecture committee, for all you have done to make this event possible.

It is wonderful to be back here at Georgetown, and to see so many old friends and colleagues. I have so many memories of Georgetown Law over the years,

dating back to the frantic days more than three decades ago when I studied for the DC Bar exam in your law library. Standing here reminds me again of your

great tradition in international law and human rights, particularly of the late great Father Bob Drinan of your faculty, in whose honor I had the joy of giving the

Inaugural Drinan Lecture here a few years ago, just weeks before Bob passed away.

The last time I spoke here was on the occasion of the eightieth anniversary of the Legal Adviser’s Office, known affectionately at the State Department as “L.” I

have now been the Legal Adviser at the State Department for more than three and a half years. During that time, at nearly every public event I attend, I find myself

being asked questions about one issue: armed conflict. Nearly every question I am asked involves Guantanamo, Afghanistan, cyberwar, detention and targeting

practices. While these key areas raise tremendously important legal questions, in fact, they do not occupy even half of my time. More than half of my time is

spent on a completely different set of issues, which I almost never get a chance to talk about publicly.

So today, let me talk not about international conflict, but about the other side of what I do: the legal aspects of international cooperation and engagement.

Specifically, let me address how we in the Obama Administration have handled a broad set of activities that can be grouped loosely under the rubric of “21st

Century International Lawmaking.”

Now I would expect that many, if not most, of you have already studied, or even taught, this topic, whether in a constitutional law, international law, national

security law, or foreign relations law class. You all know the hornbook law on this subject: the United States can make law through international cooperation via

one of three domestic law devices: (1) an Article II Treaty, advised and consented to by 2/3 of the Senate; (2) a congressional-executive agreement, which

involves passing a statute by a majority of both houses and signed by the President; and (3) under certain circumstances, by sole executive agreement,

concluded within the scope of the President’s independent constitutional authority. Indeed, sketching this tripartite framework of Article II treaty, congressional-

executive agreement, and sole executive agreement is Lesson I of Foreign Relations Law 101. Over my academic career, those core lessons constitute a law

school course that I have often taught and law review articles that I have published.

But in the real world — I have found during my time at L — it turns out that it is just not that simple. In this lecture, I hope to challenge your preconceived notions

of how today’s practice of international legal engagement really works. In the 21st century, I would argue, we are now moving to a whole host of less crystalline,

more nuanced forms of international legal engagement and cooperation that do not fall neatly within any of these three pigeonholes. My message is that in the

21st century, our international legal engagement has become about far more than just treaties and executive agreements. We need a better way to describe the

nuanced texture of the tapestry of modern international lawmaking and related activities that stays truer to reality than this procrustean construct that academics

try to impose on a messy reality. To give you a fuller sense of that texture, let me describe our current international lawmaking practice: with regard to entering

and complying with treaties, executive agreements and customary international law, and emerging modes of international legal engagement, such as what I will

call “diplomatic law-talk,” layered cooperation, and hybrid public-private arrangements.

I. Our Varied International Legal Engagement Practices

A. Treaties and Agreements

Let me start with treaties. Even in this age of legislative near-deadlock, treaties — in the constitutional, Senate “advice and consent” sense — remain an integral

part of our international lawmaking practice. Article II of the Constitution gives the President the power to “make treaties,” subject to the advice and consent of

two-thirds of the Senate, and the Supremacy Clause, Article VI, makes those treaties “the supreme law of the land.”

But in modern times, Article II treaties have never been the only option. The long-dominant view in the Academy — articulated by my late Yale colleague Myres

McDougal and Asher Lans in the Yale Law Journal as far back as 1945 — has been that treaties and congressional-executive agreements are in fact

interchangeable, legally available options for binding the United States in its international relations. At the same time, a governmental practice has arisen of

doing certain types of agreements by treaty: for example, extradition, human rights, membership in international organizations, and arms control matters. Other

forms of international lawmaking have traditionally been done by congressional-executive agreement. For example, free-trade agreements have traditionally
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been entered into with the ex post approval of Congress expressed through subsequent legislation.

I am sometimes asked, why don’t we just ratify a particular convention by congressional-executive agreement, rather than Article II Treaty? If it is so hard to get

67 votes for a treaty, why don’t we just accede to it by statute? The short answer, which you will understand sitting here less than a mile from the Capitol, is that

a particular non-treaty route might be legally available to the Executive for entering into certain kinds of international agreements, but may not be politically

advisable as a matter of comity to Congress. Congress has its own strong views on how certain types of agreements should be entered into and will fight for

those outcomes as a matter of institutional and political prerogative. That does not mean that the Executive’s hands are tied in any given case. But what it does

mean is that a key part of being an Executive Branch lawyer is accurately forecasting to your clients when choosing a particular legal route — even if lawful —

may foster bitter political conflict and invite unnecessary trouble.

Every time we enter into an international agreement, we also send the world a message. Securing a 67-vote Senate supermajority for a treaty is particularly hard

work, and requires a very high degree of bipartisanship. In any given case, concluding a treaty with the requisite two-thirds support sends a powerful political

message about how united our nation is behind a particular international obligation. And so, for all their difficulties, Article II treaties remain a critically important

focus of our international lawmaking practice.

Take the New START treaty, which passed the Senate in 2010 by a hard-won vote of 71-26. Under New START, the United States and Russia agreed to limits

on the number of deployed warheads and nuclear weapon delivery vehicles, as well as complicated verification procedures. Lawyers in my office played a key

role in this massive effort — advising policymakers, working on language at the negotiating table, and working with the Senate every step of the way to ensure

ratification. Why was New START so important? Because that treaty allowed us to resume on-site inspections of Russian facilities, a right that had expired

along with the previous START treaty. Restoring this “trust but verify” regime was critical to a genuine system of arms control, which is why President Obama

called ratifying the New START treaty a “national security imperative.”

Currently before the Senate, as you probably know, are two more treaties that the Obama Administration is strongly supporting. The first is the 1982 Law of the

Sea Convention, which Secretary Clinton testified in support of in May of this year. Although that treaty has long enjoyed substantial bipartisan support, and was

also pushed by our predecessors in the Bush Administration, some critics have alleged that joining it would sacrifice our national sovereignty. But nothing could

be further from the truth. In fact, the opposite is true: joining the Convention would enhance our sovereignty. It would secure for the United States sovereign

rights over vast new areas and resources, including vast continental shelf areas extending off our coasts and into the Arctic, at least 600 miles off Alaska. It

would give U.S. companies the legal certainty they need to make expensive investments and create American jobs. It would enhance our national security by

guaranteeing our military the freedom of navigation principles enshrined in the Convention. And it would amplify our voice when we use the Law of the Sea

platform to speak about the numerous maritime issues that implicate our national interests, such as the ongoing tensions in the South China Sea. For these

reasons, we continue to be hopeful that the Senate will soon act on these interests and give advice and consent to the Law of the Sea Convention.

Second, we also are urging the Senate to give its advice and consent to the Disabilities Convention, the Convention on the Rights of Persons with Disabilities.

Here in the United States, we have a long history of bipartisan leadership on domestic disability legislation — including the Americans with Disabilities Act

(ADA), legislation that is not only the gold standard worldwide but served as the model for this very Convention. At its heart, the Convention promotes a core

principle of our Constitution: nondiscrimination. It seeks to ensure that all persons with disabilities would be able to enjoy the same rights as non-disabled

persons, on an equal basis with them. My office, with substantial input from the Department of Justice and other key agencies, prepared the article-by-article

analysis and proposed reservations, understandings, and declaration in the transmittal package for this treaty, and has actively assisted the ratification efforts.

This past July 26th, the 22nd Anniversary of the Americans with Disabilities Act, the Senate Foreign Relations Committee sent the treaty to the Senate floor with

bipartisan support. Again, we hope to see the full Senate give its advice and consent soon.

Finally, despite having completed in 2008 the advice and consent phase of treaty accession, this Administration is seeking Congressional action to complete

our ratification of two key nuclear security treaties designed to strengthen our legal basis for securing nuclear materials and preventing nuclear terrorism: the

2005 Amendment to the Convention on the Physical Protection of Nuclear Material, and the International Convention for the Suppression of Acts of Nuclear

Terrorism. These treaties require updates to the United States criminal code, for which the Administration presented draft legislation in 2010 and again last

year. The House passed a version of this bill this summer, and we await Senate action that would permit us finally to deposit our instruments of ratification.

Now just a few generations ago, what you just heard me say would have been both the beginning and the end of a speech on international lawmaking: the

Constitution specifies treaties as the constitutionally enumerated mechanism for entering international agreements, and that’s that. Indeed, scholars such as

my friend and former Obama Administration colleague Larry Tribe made such an argument in the 1990s, when he called unconstitutional the mechanism by

which the Clinton Administration joined NAFTA — by an Act of Congress, or as a congressional-executive agreement. But the overwhelming consensus in the

legal academy rejected that view and approved of the way our constitutional practice has developed to permit binding agreements entered into by the Executive

and approved by majorities of both houses of Congress.

The constitutionality of these congressional-executive agreements is now well-settled, particularly where Congress is exercising its foreign commerce power.

Indeed, the United States used a congressional-executive agreement as the procedure to conclude the 1945 Bretton Woods Agreement, which did nothing

short of establishing the post-war global economic order. Since that time the same type of legislative instrument has been used to join NAFTA and the

Agreement Establishing the World Trade Organization. And during this Administration, Congress has now approved three new free trade agreements — with

the Republic of Korea, Colombia, and Panama. Because the process for domestic approval of such agreements not only eliminates the need for a 67-vote

supermajority, but also includes the House, it allows implementing legislation to become part of the international lawmaking process.

What is also well-settled, with Supreme Court case law to prove it, is that there is a category of cases where the President can enter a binding international

agreement based on his own independent, Article II authorities, without action from Congress. This was the holding of the famous Belmont and Pink cases

where President Franklin Roosevelt, as part of his recognition of the Soviet Union, agreed to settle certain interstate claims. The Court recognized not only that

the President had authority to enter into the Agreement on his own authority as President, but also found, under the Supremacy Clause, that that agreement

prevailed over any contrary state law.
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None of this is news — you can learn it all from reading Lou Henkin’s Foreign Affairs and the Constitution or the ALI’s Restatement (Third) of Foreign Relations

Law. But when you dig into the details, the clarity starts to fade. Academics like to put things in boxes, and tend to treat this area of law as divided into three. You

have your treaty box. You have your congressional-executive agreement box, which is subdivided into “ex ante” agreements, where Congress first authorizes the

agreement by statute, and the Executive then negotiates and concludes it; and “ex post” agreements, where the Executive first negotiates an agreement and

then brings it to Congress for subsequent approval. Third, you have your “sole executive agreement” box, covering those areas where the President makes

international law based on his independent constitutional authority.

But in the real world, this tidy framework grossly over-simplifies reality. There are a wealth of international agreements that are consistent with, and can be

implemented under, existing law, but that do not fall neatly into any of these boxes. Many of these agreements may not even be intended to affect legal interests

at the domestic level (e.g., by being judicially enforceable like in the Pink and Belmont cases). For example, recently, we in the Legal Adviser’s Office were

surprised to find controversy surrounding the Executive’s authority to enter into the Anti-Counterfeiting Trade Agreement, or ACTA, a multilateral agreement on

enforcing intellectual property rights. Certainly, some of that controversy may have derived from policy disagreements with the goals of the ACTA, but a

surprisingly large number of law professors questioned the Executive’s legal authority even to enter the agreement. They said, “I don’t see an express ex ante

congressional authorization, so it can’t fit into the congressional-executive agreement box, nor does this look like a traditional topic for a sole executive

agreement. Since it falls between the stools, that must mean the U.S. lacks any authority to enter the agreement!”

But authority in this area sits not on isolated stools, but rather runs in a spectrum. Why was entering the agreement a legally available option? First, while

Congress did not expressly pre-authorize this particular agreement, it did pass legislation calling on the Executive to “work[] with other countries to establish

international standards and policies for the effective protection and enforcement of intellectual property rights.” Further, we and USTR determined that the

agreement negotiated fit within the fabric of existing law; it was fully consistent with existing law and did not require any further legislation to implement. We also

surveyed how the political branches have dealt with similar agreements in the past, and found that Congress’ call for executive action to protect intellectual

property rights arose against the background of a long series of agreements on the specific question of intellectual property protection done in a similar fashion.

What we saw in practice resembles a phenomenon I called in my book The National Security Constitution “quasi-constitutional custom,” a widespread and

consistent practice of executive branch activity that Congress, by its conduct, has essentially accepted. In this respect, the ACTA resembled the Algiers Accords

that ended the Iranian Hostages crisis, whose constitutionality was broadly upheld by the Supreme Court 31 years ago in Dames & Moore v. Regan. There, the

Supreme Court upheld the Algiers Accords by relying not on any particular express ex ante congressional authorization, but rather, on “closely related”

legislation enacted in the same area and a long history of Executive Branch practice of concluding claims settlement agreements. Although the Algiers Accords,

like ACTA, did not fall neatly into any of these three “boxes”, the Supreme Court in Dames & Moore easily upheld the constitutionality of the Algiers Accords and

found a “legislative intent to accord the President broad discretion” and, citing the Steel Seizure Case, noted that such legislation “may be considered to invite

‘measures on independent presidential responsibility.’”

B. Ensuring Compliance

I’ve talked about a host of ways to undertake an obligation, but that’s only the beginning. You then face what international relations people call “the compliance

question:” if the United States can lawfully enter into an international agreement, how do you ensure that we’ll comply? My office’s lawmaking practice is not

limited to joining treaties and other agreements; we spend just as much time ensuring the U.S. is in a position to comply with its international obligations. I

sometimes am asked by my European counterparts why the United States seems slow to join international agreements, suggesting that this shows that the

United States doesn’t really care about international law. In fact, it reveals the opposite: before we undertake international commitments, we think very carefully

about what they entail, precisely because we take so seriously those commitments we do make.

In my academic work, I have described a pervasive phenomenon in international affairs that I call “transnational legal process:” that international law is primarily

enforced not by coercion, but by a process of internalized compliance. Nations tend to obey international law, because their government bureaucracies adopt

standard operating procedures and other internal mechanisms that foster default patterns of habitual compliance with international legal rules. When I became

Legal Adviser, I found that this is even truer than I thought. For example, most people are unaware of the so-called “C-175” process, named after a 1955 State

Department Circular setting out a standardized procedure for concluding international agreements. The few academics who have ever noticed that process

often assume it is nothing more than a rubber stamp. But having now seen it from the inside, I can tell you that the process is exhaustive and designed to

ensure that all proposed U.S. international agreements — even if concluded by a different agency — are subject to a rigorous legal and policy review by the

State Department before an any agreement is negotiated and concluded. Through this process, the State Department plays the same kind of clearinghouse

role with respect to international agreements that OMB plays with regard to federal regulations. The C-175 process ensures not only that we have the legal

authority to conclude the agreement in question, but also that every agency’s lawyers fully understand the nature of the domestic and international legal

obligations we will undertake, so that we can accurately evaluate whether the United States will be able to comply with its new international legal obligations.

My office also steps in on the other side of the equation, in the much rarer cases where we find ourselves falling short of compliance. One widely

underappreciated story is our continuing effort to comply with the ICJ’s 2004 judgment in the Avena case. In Avena, the International Court of Justice famously

held that the United States had violated Article 36 of the Vienna Convention on Consular Relations (VCCR) — whereby States must inform detained foreign

nationals of their right to contact their country’s consular officials to seek assistance — with respect to 51 Mexican nationals on state death rows. To remedy this

violation, the Court ruled that the United States had to provide for review and reconsideration of each of the 51 convictions, notwithstanding any procedural

default rules (which in our system normally apply to post-conviction review of state convictions). Once the ICJ gave judgment, we had an international obligation

to comply not just with the Vienna Convention but also Article 94 of the UN Charter, which requires States to comply with ICJ judgments in cases to which they

are a party.

The Avena judgment inaugurated an eight-year long effort over two Administrations to bring ourselves into compliance with the ICJ judgment. Although the first

unsuccessful phase was well-publicized, our ongoing efforts at compliance are far less well-known.

In 2005, then-President George W. Bush sought to implement the Avena judgment by issuing a memorandum to the Attorney General directing state courts to

“give effect to the decision in accordance with general principles of comity in cases filed by the 51 Mexican nationals addressed in that decision.” Texas refused

to comply with the memorandum and, in the 2008 Supreme Court case of Medellin v. Texas, convinced the Court that the President acting alone lacks the
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authority to enforce the Avena judgment in U.S. courts. Although the Supreme Court held that our Article 94 obligation is not self-executing or enforceable in

domestic court, Chief Justice Roberts expressly recognized that the Avena judgment “constitutes an international law obligation on the part of the United

States.” Since Medellin, we have therefore worked hard to bring the United States into compliance with Avena (and our VCCR obligations more generally)

through three other avenues: (1) further litigation to fulfill Avena’s directive; (2) an ongoing effort to secure compliance through proposed federal legislation, the

Consular Notification Compliance Act (CNCA); and (3) continuing improvements in our consular practices to ensure that no future VCCR violations occur.

First, the United States has supported state and federal litigation to implement our international legal obligations under Avena. In the case of Humberto Leal

Garcia, the United States supported a stay of execution for a Mexican national subject to the Avena judgment who — in violation of our Vienna Convention

obligations — was convicted and sentenced to death following the failure of Texas authorities to notify Mr. Garcia upon his detention of his right under the VCCR

to seek the assistance of the Mexican consulate. Along with Solicitor General Don Verrilli, I signed our amicus brief in that case, making clear the importance of

the foreign policy consequences at issue, but a 5-4 majority of the Court (Breyer, Ginsburg, Sotomayor and Kagan JJ., dissenting) nonetheless denied the stay.

But litigation in this area continues. Just last month, the Nevada Supreme Court did remand the case of one of the Avena defendants for an evidentiary hearing

to determine whether he was actually prejudiced by the lack of consular access. Notably, the court described the reverse hypothetical of a U.S. citizen detained

in Mexico, pointing out that “we would expect Mexico, on order of the ICJ, to review the reliability of the proceedings.”

Second, this Administration has worked to develop a federal legislative solution to implement the Avena judgment. After extensive consultations with this

Administration, in June 2011, Senator Patrick Leahy introduced the Consular Notification Compliance Act (CNCA) a bill which, if enacted, would bring the United

States into compliance with our Avena obligations by providing federal court review of the Vienna Convention claims of foreign nationals on death row to

determine whether they were prejudiced by a consular notification and access violation. Secretary of State Clinton, Secretary of Defense Panetta, and Attorney

General Holder have all written to Senate committees expressing the Administration’s strong support for this legislation, citing its implications for the U.S.

government’s ability to protect U.S. citizens overseas and to promote cross-border law enforcement cooperation. Legislative efforts to secure the CNCA’s

passage continue even as I speak.

Third, looking at our VCCR obligation more generally: we have found that violations of consular assistance obligations typically result not from any malice, but

simply lack of awareness of our international obligations by street-level officials. We have therefore worked on promoting awareness among those who are

responsible for living up to our nation’s obligations. Applying transnational legal process techniques of norm-internalization, we have sought to achieve full

compliance with the VCCR through guidance, training, and model policies and practices to guarantee consular notification and access. These ongoing,

persistent efforts at treaty compliance are almost unknown, but they are a critical part of abiding by our legal obligations. For nearly a decade, the Departments

of State and Justice have engaged in intensive outreach and training efforts directed at federal, state, and local law enforcement officials, as well as counsel

and judges. Since 1997, the State Department has published and provided free of charge a Consular Notification and Access (CNA) Manual and field trainings

and briefings for federal, state, and local law enforcement, as well as for federal and state agencies, governors’ and mayors’ offices, bar associations, prison

associations, and many other entities. The State Department also now disseminates information about consular notification and access requirements on our

website, as well as on such social media websites as Facebook and Twitter.

C. Customary International Law

Another traditional way for the Executive Branch to engage in international lawmaking for the U.S. — even in the absence of an express agreement — is by

recognizing and helping develop certain rules as customary international law, which results from a general and consistent practice of states followed out of a

sense of legal obligation. For example, related to what I just discussed, the State Department takes the view that customary international law imposes on us an

obligation to provide consular notification and access upon request to nationals even of foreign countries that are not parties to the VCCR or other applicable

bilateral treaties.

The Executive Branch has famously recognized many provisions of the Vienna Convention on the Law of Treaties as customary international law. Since the late

1970s, it has done the same with respect to many aspects of the law of the sea. In March 1983, President Reagan’s Ocean Policy Statement — noting the U.S.

leadership role in developing customary law of the sea — announced that the United States would respect the claims of other States made in conformity with

the 1982 Law of the Sea Convention, and abide by the Convention with respect to traditional uses of the ocean, such as navigation and overflight. Provisions in

the Convention were thereafter internalized across the United States government, including in the U.S. Navy’s standard operating procedures. The United

States has not only recognized much of the Convention as customary law, it has actively sought — through diplomacy and peaceful military activities — to

promote this recognition across all States. The U.S. Freedom of Navigation program, starting in the 1970s and continuing to this day, has implemented those

procedures by opposing the maritime claims of States that go beyond that which is permitted by the Convention.

The Executive Branch also regularly asserts customary international law rules before our courts as principles to evaluate state claims of title to coastal waters,

to guide statutory construction and to inform federal common lawmaking. In the area of the law of armed conflict, the U.S. Government has long recognized

various rules of customary international law as binding, including the central principles of jus in bello, such as the principles of distinction and proportionality.

And the U.S. Government has also sought to promote the development of customary international law. For example, in 2011, the Obama Administration

expressly declared that “The U.S. Government will . . . choose out of a sense of legal obligation to treat the [humane treatment] principles set forth in Article 75 [of

the First Additional Protocol to the Geneva Conventions] as applicable to any individual it detains in an international armed conflict, and expects all other nations

to adhere to these principles as well.”

D. Emerging Modes of “Non-Legal Understandings,” “Layered Cooperation,” and “Diplomatic Law Talk”

Twenty-first century international legal engagement is hardly limited to these conventional tools of treaties and executive agreements and customary

international law. Much of what my office does is to help policy clients advance their interests outside this familiar framework, oftentimes by fostering

cooperation with various partners in innovative ways. This can take the form of what I call “diplomatic law talk,” involving fluid conversations on legal norms. It

can also take the form of memorializing arrangements or understandings that we have on paper without creating binding legal agreements with all the

consequences that entails. To take just one recent example, Secretary Clinton recently signed a Memorandum of Understanding on enhancing our cooperation

with the Arab League. Again, its legal status is neither treaty nor agreement, but rather an expression of mutual intent that embodies our common effort to react
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to the new Middle East brought on by the Arab Awakening.

Or take the Obama Administration’s efforts to renew the United States’ engagement in international diplomacy to address the threat of global climate change. In

2009, many hoped that the climate change conference in Copenhagen would yield a new climate change treaty. When it became clear that would not be

achievable, the international community, led by President Obama and Secretary Clinton, was able to agree on the Copenhagen Accord: a political, not legally

binding document, that moved away from the Kyoto Protocol paradigm by securing commitments to address climate change from developed and developing

countries alike. At a crucial moment in climate diplomacy, the Copenhagen countries for the first time agreed on a global aspirational temperature goal; all key

countries listed the emissions actions that they would implement; everyone agreed to transparency procedures; and a new global climate fund was spawned.

While not legally binding, the Copenhagen outcome paved the way for last year’s Durban Conference, where the world again decided to pursue a climate

agreement of a more legal character — a protocol, legal instrument, or agreed outcome with legal force.

Another recent example is the 2010 Washington Communique of the Washington Nuclear Security Summit, hosted here by President Obama. Again, the text is

not legally binding, but it includes significant undertakings, and States have already made significant progress in fulfilling their pledges and improving nuclear

security.

These non-traditional efforts at legal diplomacy also include what I call “layered cooperation.” In any given area of international cooperation, the choice between

international agreements and non-legal alternatives is not binary. Instead, the legal and the non-legal understandings are layered, and operate on different

levels. Take for example the Arctic Council, a group of eight Arctic States — Canada, Denmark, Finland, Iceland, Norway, Russia, Sweden, and the United States

— which has emerged as an impressive example of a non-legal mechanism to facilitate sustainable development and international cooperation in the Arctic.

The cooperation that takes place within the Arctic Council — generally through non-binding means — is layered on top of a legal backdrop of the Law of the Sea

Convention, and the customary international law it reflects, which answer important questions about sovereign rights and jurisdiction in the Arctic. Now notice

that the Council is not a formal international organization; it was not set up by an international agreement, and the majority of its work is not legally binding. But

this has not detracted from — and has probably even enhanced — its success in facilitating robust international cooperation among the Arctic States at all

levels, ranging from foreign ministers to bench scientists.

Yet another example of this kind of layered cooperation can be found in outer space. The exploration and use of outer space is conducted pursuant to important

multilateral treaties as old as space exploration itself. But to address contemporary problems presented by new capabilities and new actors, instead of new

international agreements, space-faring states have favored legally non-binding principles and technical guidelines that are layered on top of those pre-existing

treaties.

We have also engaged in an innovative kind of “diplomatic law talk” on the ultimate 21st century legal issue: the law that applies to cyberspace. In this area, a

few countries have sought to promote entirely new treaties and codes to regulate the internet. The U.S. Government has opposed these law-creation efforts —

not because we don’t think there should be any rules governing cyberspace, but to the contrary, because we believe there is already established law that

applies. At the same time, we acknowledge that when it comes to new technologies, it will not always be clear exactly how existing law applies. So rather than

start writing entirely new rules from scratch, we’ve taken the approach of engaging in a series of legal conversations —diplomatic law talk — with our

international partners to promote consensus around international norms in various areas of cyberlaw.

For example, I recently gave a speech at U.S. Cyber Command presenting the U.S. views on ten questions regarding international law and cyberspace, focusing

on the context of use of force and armed conflict. The answers to these questions state important principles, including the recognition that a cyberattack can,

under certain circumstances, constitute an illegal use of force; that under certain conditions, such an attack can give rise to a right of self-defense (jus ad

bellum); and that in the context of hostilities, cyber operations must abide by the law of armed conflict, including the jus in bello principles of “distinction” and

“proportionality.” Beyond cyber conflict, Secretary Clinton has been vocal in supporting the proposition that the human right of freedom of expression, enshrined

in the Universal Declaration of Human Rights and codified in the International Covenant on Civil and Political Rights, applies online, just as it does offline.

In political science terms, what we are doing is not “lawmaking” per se, so much as it is what international relations theorists call “regime-building” — in the

sense of fostering discussion and building consensus about a set of norms, rules, principles, and decisionmaking procedures that converge and apply in a

particular issue area. Some of the documents that emerge from these diplomatic discussions might be described as “soft law,” inasmuch as they seek to

define new norms, or speak to how established norms should apply to new circumstances. This kind of law talk always precedes and sometimes takes the

place of formal lawmaking; in the cyber area, for example, we engaged in meetings with counterparts from other countries at the UN Group of Government

Experts on information technology issues. In fact, a large part of my job as Legal Adviser has been to hold regular meetings with groups of legal adviser

counterparts for the express purpose of discussing emerging areas of consensus in these areas of law. Through this iterative process, where international

lawyers from many countries talk about these issues bilaterally, plurilaterally, and multilaterally, we are building what international relations theorists call an

epistemic community or what my late Yale colleague Bob Cover called an “interpretive community”— international lawyers speaking the same language to

describe the same transnational phenomenon as it plays out in their country and in their foreign relations.

E. Hybrid Private-Public Arrangements

Finally, the new 21st century international lawyering process recognizes that states are not the only actors. Of course neither international law nor foreign policy

have ever been completely restricted to states, but the proliferation and influence of non-state actors has “gone viral” in recent years. And so it is inevitable that

the U.S. Government now finds itself developing relationships not just with states, but with civil society and industry groups too, among others. With this trend

has come an explosion in so-called “public-private partnerships,” or “hybrid arrangements.”

One early and important landmark was the Voluntary Principles on Security and Human Rights, an initiative I helped launch in 2000 during my last days as

Assistant Secretary of State for Democracy, Human Rights and Labor in the Clinton Administration. The Voluntary Principles bring together governments,

companies, and NGOs to promote guiding principles for oil, gas, and mining companies on providing security for their operations in a manner that respects

human rights. Because this initiative is explicitly “voluntary” in name, it hardly constitutes “international lawmaking” in a traditional sense. At the same time, it

represents a way of setting standards and pursuing the ends of human rights lawmaking — fostering a culture of respect for certain rights — but using the novel
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means of a public-private forum to advance that project. The Voluntary Principles help companies identify human rights risks and take meaningful steps to

address those risks in a manner that helps ensure respect for human rights in their operations. One thing we’ve done to improve this project during the Obama

Administration is to advocate the creation of an entity to provide administrative and financial support to the Voluntary Principles Initiative. Rather than sign an

international agreement or create a new international institution, the participants have now done something novel: to set up a corporate-type “association” under

Dutch law, with a U.S. government official serving on the Board of Directors on a rotating basis. So the current framework of cooperation exemplifies the modern

“hybrid arrangement:” to promote international norms and respect for human rights in the extractive industries, participants have set up a public-private

partnership through which best practices can be shared and norms internalized. And we’ve helped set up an entity to provide the initiative necessary support —

organizing that entity under the law of the Netherlands!

Another, more recent, example is the set of hybrid arrangements we have developed to create the International Code of Conduct for Private Security Service

Providers. Over the last decade or so, we have seen an increased need to both utilize private contractors in high-risk environments, and to hold those

contractors accountable — highlighted most tragically by the killings in Nisoor Square in Iraq, a case that the Justice Department is currently prosecuting. In

response to these killings, the Bush Administration engaged in the development of the Montreux Document, a “non-legally binding” but politically consequential

international instrument that laid out important principles for the regulation of private contractors in a military environment. In addition to compiling a set of good

practices, the document set out the established law applicable to this new phenomenon — an effort not unlike the cyber work I’ve just described. Since

Montreux, we’ve added another layer by helping to create the International Code of Conduct. Instead of negotiating a traditional state-to-state agreement, we

have helped develop an innovative public-private partnership, striving to bring government, industry, and civil society together to promote higher standards for

private security companies (PSCs). You can think of it as shifting from an approach that focuses largely on static contracts to one that also emphasizes evolving

and deepening public-private relationships.

As of today, in a remarkably short period of time, the Code has been signed by over 500 PSCs, including many that contract with the U.S. Government in places

like Iraq and Afghanistan. Companies that sign the Code commit to principles regarding the conduct of personnel and security management practices. Just as

important, they commit to work with other stakeholders toward the establishment of governance and oversight mechanisms to ensure implementation of the

principles laid out in the Code through effective certification, auditing, monitoring and reporting, as well as through the development of third-party complaint

mechanisms. Stakeholders are making progress in moving this initiative forward, evidenced in part by the finalization earlier this year of an American National

Standards Institute standard on PSC operations that may be utilized by the certification process. The nature of the PSC industry creates significant practical

challenges for traditional legal regimes, but innovative initiatives such as the Code offer a chance to make real progress in changing security contracting

practices and improving compliance with recognized principles and norms.

II. Conclusion

In closing, professors and students taking classes in international law still like to focus on concrete treaty language and judicial decisions. These remain

important and are still the leading texts of international law. But the world has become far more fluid and messy. International legal instruments do not come

neatly packaged into tripartite constitutional boxes, and the process of ensuring national compliance with international obligations — both before and after

ratification of a treaty — now often takes us out of courtrooms and into the halls of Congress, or onto blogs and Twitter or into the offices of foreign policy

bureaucrats or even local sheriffs.

Increasingly, traditional forms of international legal engagement do not convey the entire picture of our legal diplomacy. We help our clients advance foreign

policy objectives through an innovative array of binding and non-binding arrangements, layered cooperation, normative dialogues and hybrid public-private

partnerships. We have broadened our focus beyond a narrow view of international lawmaking that focuses only on the wording of particular treaties, to include

innovative techniques of norm-enunciation and forum-creation to promote adherence to important principles.

21st century lawmaking is not limited to traditional “lawmaking” in the sense of drafting codes and static texts, so much as it is a process of building

relationships to foster normative principles in new issue areas, leading to “soft law,” “regime-building,” and sometimes eventually crystallizing into legal norms.

Now this is not new. In their classic 1988 political science book Hanging Together, Harvard’s Robert Putnam and Nicholas Bayne described how the G-8

summit evolved from an informal meeting into a quasi-international institution, without ever crossing the line into formal law making. But increasingly, we now

develop international law more and more through “diplomatic law talk” — dialogue within epistemic communities of international lawyers working for diverse

governments and nongovernmental institutions. Perhaps someday these norms will crystallize and, if necessary and advisable, become a basis for a

multilateral treaty negotiation.

But even if they don’t, some of what we do creates a record of state practice and builds a process of generating opinio juris, the notion that states engage in

those practices out of a sense of legal obligation. So even when their meetings don’t involve drafting and concluding agreement language, government lawyers

find themselves contributing to the development and application of international law.

What I hope this lecture has conveyed is that 21st century international lawmaking is not a rote checklist of traditional hornbook tools, such as treaties and

executive agreements. Instead, it includes a living, breathing human tapestry of meetings, relationships, and other communications — personal and virtual —

all focused on the broader tasks of promoting cooperation, engagement and norm-promotion.

Make no mistake: this is not your grandfather’s international law, a Westphalian top-down process of treatymaking where international legal rules are

negotiated at formal treaty conferences, to be handed down for domestic implementation in a top-down way. Instead, it is a classic tale of what I have long

called “transnational legal process,” the dynamic interaction of private and public actors in a variety of national and international fora to generate norms and

construct national and global interests. The story is neither simple nor static. Twenty-first century international lawmaking has become a swirling interactive

process whereby norms get “uploaded” from one country into the international system, and then “downloaded” elsewhere into another country’s laws or even a

private actor’s internal rules.

Now I am sure that Hugo Grotius had it good in his time. But believe me: there has never been a more challenging and exciting time to be an international

lawyer or an international lawmaker. I have been lucky to spend my whole career steeped in this heady environment as a lawyer, scholar, advocate and public
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official. To be sure, there will always be challenges. But still, I find no belief more contagious than the simple, idealistic conviction, shared by so many, that even

in a new millennium, it is still possible to aspire to help build a vibrant world order based on law.

Thank you.

* Legal Adviser, U.S. Department of State: Martin R. Flug ’55 Professor of International Law (on leave), Yale Law School.
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